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EXECUTIVE SUMMARY
One Earth Future Foundation and RTC Impact Fund developed this study to explore the role that an impact investment fund may have in the negotiation of mining-related community agreements. Key insights below were discussed, arising from a review of relevant literature in select jurisdictions, with specific focus on the Philippines, where the free, prior, and informed consent of indigenous communities to mining is legally required, as are community agreements with companies.
MINING AND SOCIAL CONFLICT
• Developing countries are increasingly becoming mineral producers and targets for exploration. This inevitably involves large-scale land use, particularly in remote rural areas near or inhabited by local communities.
• Large-scale mining disproportionately affects communities that depend upon the land and natural resources for their ways of life and livelihoods. Their interests are typically unrepresented or under-represented in development decisions, with mining revenues and other economic benefits vulnerable to elite capture and corruption. Inadequate social and environmental protections, insecure land rights, and capacity constraints are principal barriers to community engagement.
• Failure to engage communities and appropriately address legal, social, environmental, and technical aspects of a mining project are sources of social tension, with issues around the control over minerals sometimes exacerbating armed conflicts. The "resource curse," characterized by the paradox of poverty in certain resource-rich nations, is essentially a failure of governance that is often rooted in the disparate capacities and bargaining powers of companies, communities, and governments.
SUSTAINABLE DEVELOPMENT AND COMMUNITY AGREEMENTS
• International principles suggest that sustainable investments are those that uphold human rights and integrate socioeconomic and environmental concerns in processes and in substantive outcomes. Democratic governance means that affected communities must have the ability to convey their concerns and to evaluate the comprehensive costs and benefits of a project, including the option of non-extraction.
• Where a decision is made to go forward with a mining project, effective governance relies on the extent to which standards of sustainable development are incorporated in a country's policies and legal framework, and on the capacity of stakeholders to enforce these standards. This requires active, transparent, and informed collaboration by governments, mining investors, and concerned communities.
• While community or benefit agreements are not required consistently across jurisdictions, they are considered best practices under international principles and standards relevant to mining. For communities, these can demonstrate recognition and respect for their rights, incorporate social and environmental protections, and facilitate economic benefits. For companies, they can facilitate consultations, demonstrate community support, and provide project stability.
• Effective and equitable community agreements are possible only through thorough and informed negotiations. Local communities are often at a disadvantage given their unfamiliarity with mining, limited awareness of their rights, and lack of financial resources to represent themselves. Communities must have the ability to negotiate on fair terms and benefit equitably from extractive processes.
THE PHILIPPINES CASE STUDY
• National legal frameworks address whether and to what extent mining is allowed, under what conditions, and for whose benefit. These issues are particularly challenging in countries like the Philippines-rich in mineral resources but also stressed by biodiversity loss, competing uses of limited land areas, corruption, and the needs of a growing population. The country's legal framework incorporates socioeconomic and environmental safeguards, including the requirement that mining companies obtain the free prior and informed consent of concerned indigenous peoples and, if obtained, the payment of royalties. Mining companies are also required to enter into agreements with host and neighboring communities relating to social programs such as enterprise development, education, and health services.
• The effectiveness of these safeguards is hampered by legal and enforcement challenges that include the insecurity of customary titles, uncertainty in revenue-and benefit-sharing arrangements, lack of information about and monitoring of agreements, and limited enforcement capacity. Likewise, among communities, there is limited knowledge and understanding of mining operations, which adversely impacts the capacity to assert their rights and interests, negotiate equitable agreements on terms that maximize benefits, monitor parties' compliance with agreed-upon responsibilities, and sustainably manage mine revenues.
• In the context of legal, regulatory, and information gaps as well as institutional capacity constraints, community agreements are potentially the most appropriate mechanism for addressing uncertainties and protecting the community's interests, provided these clarify rights and responsibilities and adhere to international standards and best practices on revenue allocation, compensation and benefits, compliance monitoring, and trust fund management, among other considerations.
FUNDING OPTIONS FOR COMMUNITY NEGOTIATIONS
• There are inadequate funding sources and programs available to support communities in gaining expertise and a place at the table to negotiate with companies and governments regarding mining projects. Available funding is limited, and typically comes from multilateral financing institutions or private foundations and is directed to or through governments. Company funding that may be available raises conflicts of interest and questions of independence.
• It is necessary to find appropriate ways to provide independent and competent legal advice to affected communities. Thus, the opportunity arises to engage social entrepreneurs and impact investors to support capacity-building programs and to establish a market mechanism that can provide financing options for communities to acquire the legal, financial, and technical tools they need to negotiate community agreements.
• Impact investing refers broadly to efforts by both individual and institutional investors to generate measurable social benefits in addition to financial returns. It seeks to leverage private resources to create positive social impacts, such as environmental protection and poverty alleviation. It has the potential to complement philanthropy and other sources of funding in order to catalyze positive change anywhere in the world.
• An impact investment fund would source capital from social investors in order to extend financing to communities to build capacity and retain competent, credible legal and other advisers to negotiate on a knowledgeable, professional, and equal basis with mining companies and governments.
Establishing an impact investment fund and collaborating with communities, investors, and other stakeholders to operationalize its vision will be challenging. A great deal of work will need to be sustained, including developing operational structures, criteria, and processes. These will be necessary in order to enable social impact investments as a viable and appropriate financing option through which interested communities can obtain the independent and competent legal advice to assert their rights, negotiate community agreements in furtherance of their interests, build the capacity to manage mine revenues, foster genuine partnerships with companies and other stakeholders, and equitably share benefits. These conditions can ultimately help prevent conflict and contribute to sustainable development and peace.
INTRODUCTION
Developing countries and emerging economies are increasingly becoming major producers and consumers of metals. Chile, Peru, and the Democratic Republic of Congo, for example, are among the world's leading copper-producing countries.
1 South Africa and Mexico are major producers of gold, while China leads in the production of 44 commodities, including gold, copper, aluminum, and iron ore.
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Despite cyclical commodity prices, minerals remain a major driver for almost every facet of modern life, from steel for buildings and copper to conduct electricity, to the materials for wind turbines and solar panels for renewable energy.
As mining investments expand geographically into the developing world, they also result in greater impacts on agricultural lands, forests, and traditional areas inhabited by or relied upon by communities. This has, in turn, given rise to socioeconomic, environmental, and human rights issues, with disputes concerning control over minerals at times exacerbating armed conflicts.
3 Today's technology allows for both the instantaneous reporting of local conflicts and greater scrutiny of mining operations, and within the mining industry 4 itself, community-related issues are considered to be among the most serious challenges to a mining project.
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International initiatives relevant to extractive industries advocate local engagement, empowerment, and community agreements as hallmarks of sustainable development. If negotiated effectively and in good faith, agreements between companies and communities can demonstrate mutual recognition and respect, incorporate human rights protections, and facilitate socioeconomic benefits. Moreover, the negotiation process, together with the implementation and monitoring of the agreement, would embody capacitybuilding elements for communities.
The exclusion and ineffective representation of communities, however, are sources of conflict around mining projects, particularly in the developing world. A key challenge is ensuring that communities have access to the legal, technical, and other services needed to assert their interests, negotiate better deals, and establish appropriate mechanisms for receiving, managing, and growing economic benefits.
Currently, there is inadequate funding for communities to gain a place at the table and the capacity to negotiate with companies and governments on a level field. Funds may be available from multilateral institutions, companies, and philanthropic sources, but these are limited and are typically directed to, or through, governments. Moreover, these are often sufficient only to support short-term programs.
Rather than having communities rely on grants from these traditional funding sources, the opportunity arises to explore the role that social impact investments can have in community negotiations. The theory of change is that access to new, innovative, and earlystage financing options can empower communities and strengthen their capacity to participate more actively in development decisions, negotiate fair and equitable project-related agreements, and sustainably manage economic benefits. This study was developed by One Earth Future Foundation and the RTC Impact Fund to assess the relevance of and potential for social impact investments to support mining-affected communities in developing countries. It involved a review of relevant literature, including international legal instruments and reports, as well as industry and civil society publications. A review of select countries was also undertaken; namely, the Philippines, Ghana, Guatemala, and Papua New Guinea. These countries have democratic institutions in place, but face financial and technical capacity constraints in Tampkan, South Cotabato governance and enforcement. They have undertaken reforms in pursuit of sustainable development in the mining sector, but social conflicts and poverty among mine-affected communities persist. These and other conditions were considered in an assessment of the conditions under which impact investments might contribute to the negotiating capacity of communities.
Specific focus was placed on the Philippines, where the free, prior, and informed consent (FPIC) of indigenous communities to mining is legally required, as are community agreements with companies. Meetings were held in that country with representatives from communities impacted by mining, civil society organizations, government agencies, academic institutions, international organizations, and the private sector. This paper presents key findings on the importance of consent processes and of finding appropriate ways to financially support local communities wishing to negotiate mining-related community agreements. Part II examines the sources of community conflicts around mining and the factors that prevent projects from contributing to sustainable development. Part III focuses on the role community agreements have in the mining sector, including an assessment of funding options and mechanisms. Part IV provides an overview of mining governance frameworks in developing countries, with insights principally from the Philippines. This identifies the conditions enabling impact investments to support the negotiation costs of a community. Finally, Part V presents concluding insights and reflections on ways forward. This paper will demonstrate that providing communities with early access to private sources of capital to fund the negotiation of mining-related agreements has the potential to improve capacity, facilitate partnerships with companies and other stakeholders, and enable equitable sharing of benefits-conditions that would ultimately contribute to sustainable development and peace.
Meeting with tribal chieftains and community representatives
II. COMMUNITIES AND MINING
The key stakeholders in a mining project are typically the mining investor and mine operator, the national and local governments, and communities. "Local communities" generally refers to groups living near a project or potentially affected by it. The failure of a company to exercise due diligence in stakeholder analysis or to engage the affected community are potential sources of social conflict.
CHARACTERISTICS OF MINING
Mining projects pose significant challenges for communities, given their unique aspects and characteristics.
Legal Issues
• In virtually all countries, the state asserts ownership over sub-surface mineral resources, and many jurisdictions treat mining rights as dominant or superior to surface rights.
• Mining concessions and agreements have typically involved only two parties: the government as the mineral owner, and companies as investors. Communities are not parties to these contracts.
Technical Issues
• Mining is site-specific; the design and siting of facilities and operations are dictated by the location and type of deposit. The project may be carried out in a number of ways, including open pit mining, mountaintop removal, or underground mining.
• The site-specific nature of mining can mean that facilities or earthworks may be located on inhabited areas, which in turn may displace individuals or even entire communities.
• A mine project entails several phases, including exploration, construction, production, and closure. Their length and extent vary, depending on legal, technical, economic, and other factors.
• The life and scale of a mine project vary depending on technical and economic issues; its footprint can be limited or expansive, and it can be operational for years or even many decades.
Economics and Employment
• A mining project has a delayed and finite revenue stream. Revenue is generated during production, which can begin years after exploration, and ceases upon closure.
• The cyclical nature of commodity prices means revenues may be uneven or inconsistent throughout the life of the mine.
• The jurisdiction's law or the mining agreement between the government and the investor provides the project's fiscal regime. This may not include provisions on compensation or benefits for communities.
• Project and asset transfers are not uncommon in the mining sector, which may bring about changes in staff, management, and operations.
• Mining jobs for unskilled community members will be available mostly during construction. Fewer jobs, often requiring more technical skills and training, are available during the typically longer production phase, when environmental impacts continue and may even increase.
Environmental & Social Impacts
• Environmental and social impacts vary, depending on the scale and extent of operations, the processes and chemicals used, and the mitigation efforts of operators.
• These impacts are inevitable and often irreversible, ranging from dust and noise to changing the quality and use of, and access to, resources.
• Environmental and social issues can continue long after mine closure.
Gaining social acceptance for a mining project is not possible without addressing the issues that arise from these different aspects.
Communities have the right to be informed, for example, about where facilities will be built and why, where the minerals will be processed, and the jobs that will be available. Revenue issues are critical; if governed properly, mining royalties, taxes, and other revenues can fund local infrastructure development, improve basic services, and drive economic growth. But across many developing countries, mining revenues go largely to the central coffers, and the extent to which benefits flow to affected local areas remains a source of conflict.
Fundamentally, social conflicts convey a loss of control: they are foreseeable, if not inevitable, when a community feels that it has no control, nor even a voice in decisions impacting them. A company, on the other hand, may also fear losing control of the project scope and timeline if they agree to continuous engagement with the affected communities. 6 It is suggested, however, that early and continuous engagement between companies and communities is the better paradigm. 
Companies

CONFLICT AND THE RESOURCE CURSE
In countries where there is a wealth of natural resources but governance is weak or corrupt, communities may become even more disenfranchised and impoverished, leading to destructive development and even violent conflict. These conditions contribute to the "resource curse," the paradoxical situation in which resource-rich nations find large segments of their populations still mired in poverty. A World Bank study revealed, for example, that while oil production led to increased GDP in Angola, the Democratic Republic of Congo, and Gabon, "the benefits of growth have not reached the poorest segments of society," and poverty in affected areas actually increased. 8 The potential for extractive industries like mining to exacerbate conflict has been called the "violent form of the resource curse," and can occur especially in areas marked by insurgencies and militarization. 9 Where armed anti-state actors and mining projects co-exist, companies are often faced with having to pay the former to avoid disruptions, or with having to seek protection from military or paramilitary groups. Funds extorted by insurgent groups can then be used to purchase more weapons, while a militarized environment can intimidate local communities. The situation is particularly precarious where ill-trained military or security personnel equate community opposition with insurgency, or where anti-state actors target community members they perceive to be collaborating with companies.
The resource curse is fundamentally a failure of governance, often rooted in the impoverishment of communities affected by resource projects and their disparate capacities vis-à-vis companies and governments. In the case of a mining project, effective governance involves the active, transparent, and informed collaboration of stakeholders; principally, the government, the mining investor, and affected communities.
BARRIERS TO COMMUNITY ENGAGEMENT
Various studies have focused on the factors that prevent communities from participating in development decisions concerning mining and other extractive projects. These include the lack of legal rights, language barriers, poor literacy, limited access to information, Wolframite mining in DRC, photo by Julien Harneis participation risks, and cultural barriers. 10 Legal barriers may include lack of clear or formal land rights and fear of expropriation, or lack of legal identity. Costs of engagement may include transportation or travel expenses to meetings as well as foregone work or income. Participation risks may arise if there are coercive elements or pressures on communities to support a particular decision, while cultural barriers may include hierarchical structures that prevent community members from having equal participation.
Mining investments require access to land and security of land tenure in order to ensure their access remains undisturbed. As minerals are typically owned by the state, governments may grant a company mining rights that include access to and use of lands inhabited by local or indigenous communities. These communities often do not have formal rights to the lands they occupy and use, while indigenous communities may have traditional rights that are undocumented or are not respected. Many of these communities are entirely dependent on the land and resources for their livelihoods and cultural identities. They are often disproportionately affected by mining and other extractive industries. Among the more recent and influential instruments applicable to the mining sector are the Voluntary Principles on Security and Human Rights (2000) and the United Nations Guiding Principles on Business and Human Rights (2011). Developed by governments, extractive industries, and non-governmental organizations, the Voluntary Principles provide guidance on company assessment of security risks and the potential for human rights abuses, and on engagement with security providers, including the military, law enforcement, and private security.
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An important environmental and social safeguard is the Environmental Impact Assessment (EIA), a standard requirement of most legal frameworks. This generally requires that a mining investor consult with stakeholders, and in certain cases, seek the consent of indigenous communities. If this and other safeguards are weak or ineffectively enforced, local communities will be unrepresented in development decisions; their interests can be subverted by those with political or economic power, rendering any benefits vulnerable to elite capture and corruption.
Of the different stakeholders in a mining project, communities in poor, remote rural locations are at the greatest disadvantage due mainly to their lack of capacity. They are generally unfamiliar with large, technical projects and historically, in many cases, if not most, they have been excluded from development decisions affecting them. They often have weak or ineffective community structures, low awareness of their rights, little to no access to the social and environmental protections provided by law, and limited resources to build capacity and assert their interests. The Guiding Principles establish the Protect-Respect-Remedy framework and outline the responsibilities of governments and commercial actors. 13 Pursuant thereto, businesses must avoid causing or contributing to adverse human rights impacts through their activities, must address such impacts when they occur, and must seek to prevent or mitigate adverse human rights impacts that are directly linked to their operations, products, or services by their business relationships, even if they have not contributed to those impacts. Both sets of principles enjoy widespread multi-sectoral support, and both have been incorporated in, among others, the Guidelines for Multinational Enterprises of the Organisation for Economic Cooperation and Development and the International Finance Corporation (IFC) Performance Standards on Environmental and Social Sustainability.
COMMUNITY RIGHTS
Various conventions specifically set forth the rights and protections of indigenous peoples. 14 These instruments recognize the individual and collective rights of indigenous peoples, including the right to self-determination and cultural integrity; rights regarding their lands, territories, and natural resources; the right to culturally-appropriate development; and the right to be consulted with respect to mining and other development activities within their traditional lands.
The rights of indigenous peoples are also recognized by multilateral institutions. The IFC Performance Standards require the FPIC of indigenous peoples in cases of relocation and impact on lands and natural resources subject to traditional ownership or under customary use. These standards form the basis of the Equator Principles which are applied by 81 banks and investment entities that finance more than 70% of projects in emerging markets. 15 The International Council on Mining and Metals is the industry association comprised of major companies, national and regional mining associations, and global commodity associations. It released an updated Good Practice Guide on Indigenous Peoples and Mining in 2015, reiterating its 2013 Position Statement that includes the commitment to seek the consent of indigenous peoples for new projects and changes to existing projects on lands they traditionally own or use, and which are likely to have significant adverse impacts on them. 16 The 2013 Policy Statement also noted that member companies may choose to extend this commitment to non-indigenous peoples.
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While there is increasing recognition of the right to consultation and FPIC in cases of displacement, a general FPIC requirement for development activities is far less established. In mining projects across the globe, human rights principles and the rights specific to indigenous peoples are unevenly applied.
REVERSING THE CURSE
The resource curse is not inevitable, and literature points to countries such as Norway and Botswana that have established effective mechanisms of governance, diversifying their economies and achieving consistent growth. 18 A sustainable and successful mining project will need to meet not only traditional geological, economic, technical, financial, and legal criteria; a "social license" is equally important. This is:
…an unwritten social contract. Unless a company earns that license, and maintains it on the basis of good performance on the ground, and community trust, there will undoubtedly be negative implications. Communities may seek to block project developments; employees may choose to work for a company that is a better corporate citizen; and projects may be subject to ongoing legal challenge, even after regulatory permits have been obtained, potentially halting project development. 19 The term "social license" may give the erroneous impression that it is static, obtained after completion of a clear-cut set of procedures, after which a permit is issued with a fixed term. On a deeper level, however, it refers to a privilege to proceed with an activity that is the result of meeting certain conditions of conduct, and that carries with it responsibilities for continued validity. A social license to operate is essentially a compact among key stakeholders, founded on a relationship of trust and respect. The next section will examine the concept of sustainable investments in the mining sector and the importance of a social compact embodied in community agreements.
III. COMMUNITY AGREEMENTS
Many countries and communities are dealing with the challenges of balancing mineral extraction with environmental values and the needs of different stakeholders. This may mean that that a mine design should be adjusted, or that mining may not be the optimum development option. Given the complexity of these issues, governance that is democratic and empowered means that stakeholders, especially communities, must have the ability to effectively convey their concerns and evaluate the costs and benefits of a project. Stakeholders must recognize that non-extraction is a valid option.
Stakeholders consulted in the Philippines noted that Wealth Accounting and Valuation of Ecosystem Services, or WAVES, may help clarify options by providing more comprehensive values for ecosystem services and mining projects. 20 At the same time, some noted that cultural values are not quantifiable but should be similarly recognized.
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Where a decision is made to go forward with a mining project, effective governance will rely heavily on the extent to which sustainable development standards are enforced in the negotiation and implementation of mining and community agreements. A number of international multi-stakeholder initiatives have established standards relevant to mining, including the Initiative for Responsible Mining Assurance and the Extractive Industries Transparency Initiative (EITI).
Multilateral institutions such as the World Bank Group
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have provided funding to strengthen government capacity and mining frameworks in developing countries. In 2012, Norma Capuyan of ASLPC (an alliance of indigenous groups), photo by Keith Bacongco on Flickr IFC provided $223.5 million in new mining investments, while the International Bank for Reconstruction and Development and the International Development Association provided $28.16 million to 16 countries for capacity-building initiatives on sector governance, transparency, support for the EITI, and artisanal mining. 23 The International Monetary Fund has provided technical assistance to governments on tax administration and revenue management. It has also established a Managing Natural Resource Wealth Topical Trust Fund to support capacity development in 50 countries. 24 Several initiatives have also provided templates for cross-country application, such as the Model Mine Development Agreement developed by the Mining Law Committee of the International Bar Association as a tool for governments.
25 A recent study also identified 16 additional entities that provide such support, including the United Nations Development Programme (UNDP), the World Bank, the International Development Law Program, and the International Institute for Environment and Development. 26 
THE ROLE OF COMMUNITY AGREEMENTS
Community agreements are not new to the mining sector. There is a growing body of literature around these, including the World Bank's Model Regulations and Example Guidelines and Mining Community Development Agreements Source Book. While technical support for communities may be available from governments and civil society organizations (CSOs), there is little focus on independent legal representation for communities or on expanding funding sources for the community development agreement process.
Jurisdictions refer to these agreements in different ways, including community development agreements, participation agreements, impact benefit agreements, or indigenous land-use agreements. However denominated, these are formal, legally binding contracts between a mining company and affected communities. Governments are typically observers or witnesses, although they may be parties in certain jurisdictions, such as Papua New Guinea.
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Community agreements generally describe the project impacts, the rights and responsibilities of the parties, and their benefit-sharing arrangements. These agreements are used principally in the context of indigenous communities, although these may apply to nonindigenous local communities as well.
Certain jurisdictions require the negotiation and execution of community agreements, including the Philippines, Sierra Leone, South Sudan, and Afghanistan. The Democratic Republic of Congo and Guinea are considering them. While such agreements are not required in Canada, they are common, given the duty to consult with Aboriginals affected by projects on or near their traditional lands. There were more than 180 such community agreements documented by Natural Resources Canada as of 2012.
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While they may not be consistently required across countries, community agreements are encouraged by multilateral financing institutions, such as the World Bank, and by CSOs. The value of these agreements for companies is that they can facilitate consultations, demonstrate community support, and help assure project stability by reducing uncertainty and delays. For communities, they can demonstrate recognition and respect for their rights, incorporate social and environmental safeguards, and facilitate socioeconomic benefits such as employment and funds for community needs.
By virtue of their right to self-determination, indigenous peoples are free to enter into negotiations directly with companies if they so wish. Indeed, direct negotiations between companies and indigenous peoples may be the most efficient and desirable way of arriving at agreed-upon arrangements for extraction of natural resources within indigenous territories that are fully respectful of indigenous peoples' rights, and they may provide indigenous peoples opportunities to pursue their own development priorities.
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In addition to benefit-sharing arrangements, the process of negotiating, executing, and monitoring these agreements, in and by themselves, would embody capacity-building elements for communities. In this paradigm, communities are neither victims to external decisions nor passive recipients of benefits; they are equal partners in a relationship of trust.
Effective and equitable community agreements are possible only through thorough and informed negotiations between companies and communities. These include a consideration of impacts that should be addressed in a comprehensive social and environmental assessment, including negative impacts on traditional economies, health, competing resource-based activities, water use, land access, and air quality.
COMMUNITY AGREEMENT CAVEATS
Community agreements are challenging to develop, given the potentially long life of a mine, the possible changes in parties, operationspecific aspects, and community-specific conditions. Employment quotas, for example, are often qualified by the availability of certain skills in the local population; similarly, preferential contracting provisions are often qualified by cost-competitiveness. While these are intended to serve as socioeconomic safeguards, they may be rendered meaningless if community members lack the requisite skills to be hired. It is essential that community agreements incorporate sustained and context-specific capacity-building components.
There are also challenges in balancing transparency with confidentiality clauses protecting proprietary or sensitive financial information. Some companies and communities support the confidentiality of benefit allocation provisions as well, concerned that public knowledge will cause intra-or inter-community conflicts. While these are legitimate considerations, transparency is key to empowering communities to learn and benefit from these agreements. Under initiatives like the EITI, there is increasing pressure to publicize mining-related agreements. Public access to these agreements will facilitate evaluation and multi-stakeholder monitoring.
While there should be stability in terms of engagement, obligations, and responsibilities, there should also be flexibility built-in to adjust to changing circumstances and lessons learned. The principal caveat is that the agreement is not an end unto itself, but rather should be a reflection of a continuing, dynamic relationship. Ultimately, the strength of a community agreement, as with most agreements, lies in the quality of engagement between the parties.
SUPPORTING COMMUNITIES IN THE NEGOTIATION OF AGREEMENTS
A multi-stakeholder meeting focused on mining issues noted:
Sustained capacity-building on the community side will be necessary for such engagement, and the mechanisms through which such activities can be funded on a sustained basis present a key challenge. For example, it is necessary to find appropriate ways to provide independent and competent legal advice to affected local communities. 29 
(Emphasis added)
Therein lies a major gap in community capacity and engagement in the mining sector. There is limited funding to directly support communities in the capacities and tools they need in order to negotiate specific agreements. The negotiation of community agreements entails costs that should be internalized and borne by the project. A company will typically have its own internal legal team and even outside counsel to negotiate an agreement. Communities, on the other hand, are often at a disadvantage given their unfamiliarity with mining, limited awareness of their rights, and lack of financial resources to represent themselves and to hire outside experts.
With this imbalance in experience and negotiating skills, social issues and conflicts can arise in part because communities are not adequately or independently represented in negotiations. Communities "must have the ability to negotiate on fair terms with government and private companies…[and] must be able to benefit equitably from extractive processes."
30 Given that communities would not typically have the independent financial means to advance the costs of legal representation and negotiations, a central challenge is how to obtain funds up front to support them in this process.
Public Funding
Significant institutional resources from the World Bank, the UN, and other international organizations have been allocated for extractive sectors, principally for governance issues related to mining and oil and gas. These resources are generally directed to governments to support legal reforms and the improved capacity to combat corruption and to strengthen enforcement. 31 Public funding is limited, however, and vulnerable to global factors. Official development assistance has declined, likely due, in part, to the last global recession and the austerity measures undertaken by various countries as numerous priorities compete for limited domestic resources.
While communities in multi-stakeholder initiatives can be directly involved or represented through CSOs, 32 institutional public resources are rarely provided directly to communities. This may be understandable where community structures are unclear or where communities lack systems to receive financial assistance. Even when communities are more organized and financially capable, lack of access to credit or financing from traditional lending institutions remains a barrier.
Mining Company Funding
Mining companies increasingly allocate budgets and staff for community relations, although lower commodity prices have led to significant reductions in such expenditures. Companies may hire or partner with other institutions whose core business is community engagement. Larger companies may create foundations through which they undertake community development initiatives. It will likely constitute a conflict of interest, however, for a company to directly fund the hiring of legal advisors and related costs for local communities with whom they seek to negotiate an agreement. Principles of informed decision-making and self-determination would dictate that a community should have advisors who will zealously advocate for their clients' interests, and who in no way can be seen as being beholden to the company or the government.
Civil Society Support
Many CSOs provide support for governments and community representatives related to mining sector governance, including the Natural Resource Governance Institute, 33 Oxfam, the International Senior Lawyers Project, the World Resources Institute, the Center for International Forestry Research, Resources for the Future, and Conservation International. Such organizations generally rely on philanthropic or private foundations, international organizations, and government funding. Few strategic efforts appear to be dedicated specifically to funding negotiation processes for communities and projects.
Social Impact-and Program-Related Investments
"Impact investing" refers to investment efforts that generate measurable social benefits in addition to financial returns. 34 It "actively seeks to place capital in businesses and funds that can provide solutions at a scale that purely philanthropic interventions usually cannot reach." 35 The Monitor Institute estimated that impact investments, such as microfinance and clean technology investments, could grow from an estimated $50 billion in assets in 2009 to $500 billion by 2020.
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Program-related investments (PRIs) 37 made by US foundations, also called below-market mission investments, are social impact investments in entities or projects aligned with their missions. They further a private foundation's tax-exempt purposes while pursuing modest financial returns, although PRIs are not principally intended to generate profit. PRIs are most commonly made in the form of loans or equity investments, although they also include other instruments, such as lines of credit, loan guarantees, interim financing, mortgage financing, linked deposits, and business start-up capital. 38 PRIs have existed in the US since the 1960s, and their use was pioneered by the Ford Foundation, which in 2011 committed $560 million for this purpose, and which sets aside an average of $25 million annually for new investments. 39 Traditional examples of PRIs include low-or no-interest loans to disadvantaged students or small businesses and high-risk investments in affordable housing. 40 Other innovations can be seen in the W.K. Kellogg Foundation's earmarking of $75 million in 2007 for enterprises that provide nutritious food to at-risk children and their communities, while in 2011, the Bill & Melinda Gates Foundation acquired a $10 million equity stake in a for-profit biotechnology company to ensure better delivery of vaccines to the poor in Africa and elsewhere. 41 While PRIs and impact investments are more limited in natural resources sectors, micro and medium lending to small farmers have both produced positive results in developing regions of the world.
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PRIs have been used by less than 1% of US foundations, likely due to lack of information, limited expertise in PRI management, and lack of appropriate opportunities. 43 Their use has increased in recent decades, however, with over 400 such investments amounting to more than $400 million by the mid-2ooos, compared to fewer than 200 PRIs valued at around $106 million made in the mid-1990s. 44 There is growing interest among foundations in learning about and using PRIs, motivated by an interest in increasing resources for future use, maximizing social impact beyond grant-making, and developing the organizational capacity of recipients. 45 The funding potential of PRIs is considered far greater than that of traditional grants. More than 76,000 US foundations paid out an estimated $46.9 billion in grants in 2011, as compared to about $646.1 billion in assets. 46 In addition to greater amounts of funding being available through PRIs, they are especially advantageous for high-risk projects or borrowers.
Given the unavailability of funding from either public or traditional private sources for the capacity and negotiation needs of communities dealing with mining, there is a tremendous and novel opportunity for PRIs and social impact investments to fill that gap and catalyze positive social change in the form of strengthened community capacity and more equitable community agreements that will help address conflict while maximizing local benefits. This is a challenging concept, as PRIs and impact investments do not appear to have previously been directed toward supporting the provision of legal services and associated costs for negotiating a community agreement in a mining project. Part IV will thus examine country conditions to identify those that may facilitate the entry of social impact investments as a vehicle to support the capacity-building and negotiation costs of a community.
The key challenge presented in this paper is whether social impact investments can provide a funding mechanism that communities can use to obtain independent and competent legal services and negotiate effective community agreements. This calls for a consideration of country-specific conditions relevant to mining governance.
IV. IMPACT INVESTMENTS TO SUPPORT THE NEGOTIATION OF COMMUNITY AGREEMENTS: MINING GOVERNANCE AND THE PHILIPPINES CASE STUDY
AN OVERVIEW OF SELECT MINING GOVERNANCE JURISDICTIONS
Mining governance frameworks in select developing countries from diverse regions were reviewed; Guatemala in Central America, Ghana in West Africa, Papua New Guinea (PNG) in Oceania, and the Philippines in Southeast Asia. These countries are relatively young democracies; PNG gained independence in 1975 after 70 years of Australian administration; military-backed regimes ended in the Philippines and Ghana in 1986 and 1992, respectively; and the end in 1996 of three and a half decades of civil war in Guatemala marked their return to a representative form of government.
These countries' constitutions and national development plans emphasize economic growth and principles of sustainable development. These include the promotion of public participation and EIAs for development projects, as generally required under their cross-cutting environmental laws.
Each of these countries is culturally diverse, home to a multiplicity of ethnolinguistic groups. 47 Communities in remote rural areas rely principally on resource-based activities such as fishing. About 30% of Filipinos, 40-50% of Ghanaians, and over 60% of Guatemalans depend on agriculture. 48 More than 80% of PNG's population lives in rural areas and engages in subsistence farming.
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Land tenure in Ghana and PNG is largely held under customary law, with such lands in PNG encompassing an estimated 97% of the country's area. 50 Guatemala has neither a basic land law nor mechanisms to recognize customary tenure. In contrast, the Philippines has a longstanding system of ownership under civil law, and a more recent framework on native title. Across these four countries, however, the insecurity of customary land tenure remains a common and serious challenge.
Important biodiversity resources are found in these countries, most notably in the Philippines and Guatemala. At the same time, they hold vast mineral and other natural resources. While estimates are difficult to obtain, there are likely thousands of small-scale mining groups across these countries. There have typically been few legislative measures to address small-scale mining issues, and governments have tended to focus on large-scale mining. These countries enacted new mining laws beginning in the 1990s in order to attract greater investments. 51 They generally provide the modes and scope of mining rights, obligations of mining proponents, fiscal provisions, and other legal requirements. Later issuances, such as Ghana's Mining Law of 2006, involved greater participation by stakeholders from civil society, labor unions, and local governments. 52 The countries vary in policies regarding other mining-related issuances, with some enacting sector-specific environmental regulations and laws on small-scale mining, and others imposing mining royalties or an additional profits tax.
These countries have attracted new and large mineral investments, from the traditional multinationals based in the West to newer investors from emerging economies. Eightyfive percent of Ghana's mining industry is reportedly held by foreigners, with the remainder owned by the state. 53 Foreign companies also have substantial mining investments and projects in the Philippines, Guatemala, and PNG. Ghana is Africa's second-largest gold producer, with gold constituting over 90% of the country's total mineral exports. 54 PNG was the world's twelfth-largest gold producer in 2013, 55 and its mineral resources account for over two-thirds of export earnings 56 and one-third of tax revenues. Mining revenue in Guatemala reached $993.9 million in 2013, 57 and the government anticipates more than $3.8 billion in mineral investments by the end of 2015.
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Despite these macroeconomic gains, income inequality and poverty persist in these countries (See Table 1 Poor communities relying on subsistence and resource-based activities are especially vulnerable to the effects of major mining projects that entail large-scale land use. Moreover, where resource wealth exists amid poverty, corruption and conflict are all too common. All four countries are perceived as having serious corruption issues, based on their low scores (out of 100) on the Corruption Perceptions Index that ranks 176 countries. 59 Similarly, they fare very poorly on the Fragile States Index. 60 While Ghana has a "High" warning for fragility due to human flight and weak public services, the others had "Very High" warnings, with concerns in Guatemala and PNG over demographic pressures, uneven economic development, and other factors. The Philippines stands out not only for its disproportionately large population and demographic pressures, but also for being among the "most-worsened" countries in 2014 due, among others, to internal conflicts, corruption, security issues, and factionalized elites.
CHALLENGES TO GOOD GOVERNANCE
Mining policies have been developed recently in the Philippines, PNG, and Ghana that emphasize not only economic goals but sustainable development in the management of mineral resources. These include environmental protection, community engagement, and public participation. Various measures have been taken by the governments in these countries to help address conflict, social exclusion, revenue allocation, and corruption issues related to mining.
Ghanaian authorities are required to notify landholders in writing before a license for mining is granted on their land.
61 PNG law appears to go further than notification by requiring the government to secure the landowners' agreement. Beyond landowners, the Mines Minister in PNG is required to convene a forum before granting any special mining lease in order to consider the views of those who will be affected. 62 Similarly, the mining and environmental laws in Guatemala and the Philippines provide citizens with the opportunity to express their opposition to any mining activities.
While these laws support equal rights and consultations around development decisions, public participation-particularly by women and other historically marginalized sectors-remains very limited. Lack of information, capacity, and access to formal legal procedures are often barriers for rural communities to voicing their concerns or complaints.
In 1996, Guatemala ratified ILO 169, which sets forth situations requiring FPIC, but the convention remains unenforced due to the lack of implementing regulations. Under their Municipal Code, indigenous communities may submit requests for consultation to the Municipal Council. Non-indigenous communities may do so as well, provided the request is signed by at least 10% of the municipality's registered residents. There is some confusion and controversy, however, over the voting procedures surrounding such a consultation, its legal status, and whether its results are binding.
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All four countries are members of the EITI that aims to combat corruption, improve accountability, and facilitate good governance by requiring the publication and reconciliation of payments by extractive companies and receipts by governments. Equally notable, such a process requires public participation and dialogue as it is implemented in each country by a multi-stakeholder group consisting of government authorities and representatives of companies and CSOs. International organizations such as the World Bank and the UNDP work with and through governments to fund a range of initiatives relevant to mining, including peace-building and public participation activities. 64 There are also CSOs in these countries that are actively involved in causes relevant to extractive industries. CSOs may provide technical assistance; for example, the non-profit Centre for Indigenous Knowledge and Organizational Development and the Wassa Association of Communities Affected by Mining support the negotiation of community agreements in Ghana.
Larger mining companies typically allocate budgets for corporate social responsibility programs, which may be voluntary or legally mandated, as is the case in the Philippines. In Ghana, mining companies have funded community programs to support local infrastructure, livelihoods, and the development of small businesses.
65 They committed $26 million in 2012 to support local sustainable development plans. 66 Neither international organizations nor CSOs and companies appear to provide sustained funding to support community negotiations with companies and governments over mining projects.
PNG's Sovereign Wealth Fund and Ghana's Mineral Development Fund were established to capture a portion of mining revenue in order to sustainably manage it for socioeconomic and community development programs, while protecting against commodity price volatility. Guatemala is considering the establishment of a similar fund that would distribute a percentage of royalties not only to government agencies but to affected local communities.
67 While significant, these funds are not typically structured to support specific communities wishing to negotiate agreements with mining companies and build capacity to manage mining revenues sustainably.
The Philippines was selected specifically for more detailed examination given that its legal framework explicitly requires FPIC, community agreements, and payment of royalties for mining projects. Agreements are also required for social programs benefitting local communities, both indigenous and non-indigenous. While the country has had almost 20 years of experience dealing with the FPIC requirements, the capacity of indigenous communities to engage with mining companies generally remains very limited, and the mining sector there remains plagued by conflicts arising from militarization around project areas, insurgent groups, displacement, corruption, equity issues in revenue sharing, and a host of environmental impacts.
PHILIPPINE CONDITIONS AND THE MINING DILEMMA
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The Philippines has a total area of 300,000 square kilometers, 69 with mountainous terrain, forests, and extensive coastal lowlands. It is one of 18 megadiverse countries that together comprise more than two-thirds of the world's biological wealth. More than half of the population of over 100 million 70 lives in coastal areas, and more than a third depend on agriculture and fisheries for their livelihoods.
The country has had positive economic gains in recent years, including 6.9% GDP growth in the last quarter of 2014, which is among the strongest in the Association of Southeast Asian Nations. Life expectancy is about 68 years for males and 73 for females, the simple literacy rate is an impressive 95.6% (2008), and the elementary enrollment rate is at 90%, with a rate of 61% for secondary education. Despite these indicators, allegations of systemic corruption dominate the national news while poverty affects at least a quarter of the population, reaching up to two-thirds in some rural areas.
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Armed anti-state groups persist in the country-the New People's Army (NPA), the military wing of the Communist Party, was formed in 1969 and is reportedly active in 69 out of the country's 81 provinces. 72 Estimates of their membership numbers vary from 5,000 to as high as 10,000, and the insurgency has reportedly resulted in over 40,000 casualties. 73 The Moro Islamic Liberation Front, the largest Muslim separatist group, signed a peace agreement with the government in 2014 that calls for the establishment of a new Bangsamoro political entity that would grant Muslim self-rule in the southernmost part of Mindanao. The bill creating the region is pending. 74 Mining operations, especially those involving foreign companies, have long been targeted by insurgent groups. The NPA reportedly raised almost one billion pesos in "revolutionary taxes" in 2008. 75 The group attacked at least five mining company facilities in 2014.
Tension has also
Philex open pit mine, photo by StormCrypt on Flickr resulted from the heightened presence of government and paramilitary forces protecting mining areas. This can cause deep resentment within local communities, potentially providing a recruitment opportunity for insurgent groups. The militarized environment and conflicts have led sporadically to deaths of activists opposed to mining and some mining company personnel.
The mountainous and forested areas in the northern and southern Philippines not only host many major mining deposits, they also provide the ideal terrain from which to carry out guerrilla operations. 76 For this and a host of complex reasons, the mining sector has long presented a development dilemma for the Philippines. On the one hand, the country undoubtedly possesses a wealth of mineral reserves reportedly worth almost US$1.4 trillion across nine million hectares (Ha). 77 Mineral reserves are estimated to be about 14.5 billion tons of metallic minerals and 67.6 billion tons of nonmetallic minerals. The country is the leading producer of nickel, and its deposits rank third globally in gold; fourth in copper; fifth in nickel; and sixth in chromite.
On the other hand, further investments would add even more pressure in areas already affected by conflict and stressed by biodiversity loss, multiple land uses, and the growing population. While mining tenements currently cover about 420,000 Ha, or just 1.4% of the country's land mass, these are typically situated in remote rural areas inhabited by poor communities where inhabitants have had little to no participation in project decisions and benefits. About 60% of mining operations in the Philippines reportedly take place within ancestral domains of indigenous communities. 78 For indigenous as well as non-indigenous communities, most of whom rely on subsistence agriculture and fishing, land use for mining often entails socioeconomic displacement due to the loss of access to these resources. It almost certainly would also entail physical displacement from the loss of homes and villages and the relocation of communities to make way for mining operations and facilities.
Whether and to what extent mining is allowed, under what conditions and for whose benefit -these are among the challenges that the country has grappled with for decades, as reflected in key policy and legal measures.
MINING SECTOR GOVERNANCE
The Philippines' natural resources are owned by the state, and the large-scale development of mineral resources is principally governed by the Philippine Mining Act of 1995 (Republic Act No. 7942). Other laws and government agencies are also relevant, particularly when dealing with revenue sharing, environmental issues, and community concerns.
The Mines and Geosciences Bureau (MGB) under the Department of Environment and Natural Resources (DENR) is principally responsible for implementing the Mining Act and its regulations. The DENR's Environmental Management Bureau administers the Philippine Environmental Impact Statement System, under which mining projects are required to undergo an EIA and secure an environmental compliance certificate as a condition for project commencement. The Board of Investments administers the granting of incentives for mining investors, while the Philippine Ports Authority regulates the transport of mining-related equipment and ore.
The National Commission on Indigenous Peoples (NCIP) is tasked with implementing the Indigenous Peoples Rights Act (IPRA) while Local Government Units (LGUs) exercise local autonomy, under the general supervision of the president, over provinces, municipalities, cities, and barangay (local villages).
Mining Rights and Revenues
The state may grant exploration permits and it may enter into co-production, joint venture, or Mineral Production Sharing Agreements (MPSA) with Filipino citizens or corporations. 79 The Constitution and Mining Act carved out an exception to this nationalist approach to natural resources development by allowing the president to enter into Financial and Technical Assistance Agreements (FTAAs) with fully foreign-owned corporations involving large-scale investments. The areas applied for range from 32,400 Ha onshore for exploration permits to 81,000 Ha onshore for FTAAs. After compliance with relinquishment requirements, the final mining area for mineral agreements and FTAAs shall be no more than 5,000 Ha. 80 Of the 37 MPSAs and one FTAA currently in production, more than half are located in the southern island of Mindanao, while over a third are found in the northern island of Luzon. The NPA is active in these regions, and particularly in areas near or around mining operations.
L E G I S L A T I O N & A G R E E M E N T S F O R T H E P H I L I P P I N E M I N I N G S E C T O R
Collections made by the national government from mining projects include income and excise taxes, value-added tax, customs duties, royalties from mineral reservations, mine waste and tailings fees, documentary stamp tax, capital gains tax, and a tax on branch profit remittances.
LGUs collect other taxes and fees as well. Royalties for indigenous communities are also required for operations within ancestral domains or lands.
Principal incentives for mining investors include zero-duty importation of capital equipment, spare parts, and accessories. 81 FTAA contractors are also allowed to recover their pre-operating expenses before they pay the required government share. This cost-recovery period ends five years from the commencement date of commercial production or when net cash flows are equal to pre-operating costs, whichever occurs earlier. In exceptional cases involving larger investments, the investor and the DENR may negotiate a longer cost-recovery period.
Due to the relatively small number of producing mines combined with lower commodity prices, economic figures appear underwhelming. Mining's contribution relative to total government tax income was only 1.12% in 2012. 82 According to 2014 statistics from the MGB, 83 the mining sector directly employed just 235,000 or 0.6% of the workforce of about 39 million, although figures for indirect employment and associated economic benefits are unavailable. While metallic minerals constituted about 6.5% of exports, behind manufacturing and agricultural products, the sector accounted for only 0.7% of GDP.
In 2012, Philippine President Benigno Aquino issued Executive Order No. 79 (EO 79), 84 which defined additional "no-go zones," such as prime agricultural lands, ecotourism sites, and other protected areas, where mining is prohibited. The order aims to "improve environmental mining standards and increase revenues to promote sustainable economic development and social growth." It established the Mining Industry Coordinating Council (MICC) and imposed a moratorium on new mining agreements until Congress revises the revenue-sharing structure. EO 79 notwithstanding, the area of community engagement is viewed as needing further enhancement. 85 A number of relevant bills are currently pending in Congress, including proposals to create an independent health and environmental assessment for mining projects and ensure equitable sharing of benefits among the government, indigenous peoples, and local communities. The MICC also submitted a proposal to the president for approval and submission to Congress. This would impose the higher of either a 10% tax on gross revenue or a 45-55% share of adjusted mining revenues, in addition to a share in windfall profits.
At the same time, the constitutionality of the Mining Act is once again before the Supreme Court. The Court previously upheld the law's validity in 2005 after prolonged litigation. The pending case challenges whether mining agreements result in an equitable sharing of wealth.
Revenue Allocation: National and Local Governments
Pursuant to the Local Government Code, LGUs have key responsibilities devolved from the national government, including some in infrastructure, health services, environmental management, agriculture and fisheries, tourism, and artisanal and small-scale mining. The LGU is a member of the Provincial or City Mining and Regulatory Board that determines small-scale mining areas and administers artisanal and small-scale mining. This board also receives applications for quarry permits. All mining projects require consultation with the concerned LGUs and approval from the appropriate Sanggunian (local legislative body).
President Aquino at work, public domain
The Internal Revenue Allotment for all LGUs is 40% of national taxes. This is further allocated among the different units based on population and land area. At least 20% of this allocation is intended for development plans approved by local development councils. With respect to mineral development, LGUs receive 40% of the gross collections from mining taxes, royalties from mineral reservations, and other fees generated through mining agreements. This is remitted to LGUs based on where mining operations are situated, and is intended to fund local development and livelihood projects. In addition,
LGUs collect business taxes, real property taxes, community taxes, occupation fees on onshore mining operations, and regulatory fees to enforce environmental and other requirements.
Challenges persist with the lack of efficiency and transparency in the transfer of funds from the national treasury to LGUs, and from LGUs to community-based services and benefits. The law requires that excise taxes and royalties shall finance local development and livelihood projects, but various respondents consulted in the Philippines report that some LGUs use them for operating expenses and other projects.
Mining in Ancestral Domains and Lands: Free Prior and Informed Consent and Memoranda of Agreement
The IPRA 86 affects the 110 ethnolinguistic groups in the country, as it recognizes indigenous rights of ownership and possession over ancestral domains and lands. 87 Distinct from the civil or common law concept of property rights, the IPRA defines indigenous ownership as the rights of indigenous peoples to sustainably use, manage, protect, and conserve the land, resources, and sites within their ancestral domains and lands in accordance with their knowledge, beliefs, systems, and practices. These rights may be manifested in native title, specifically, through Certificates of Ancestral Domain Titles or Certificates of Ancestral Land Titles issued by the NCIP. 88 Indigenous rights of ownership include the community's priority right to develop their natural resources. In this case, the community shall issue a resolution to that effect during an assembly. The community may engage a partner subject to their FPIC 89 and execute a Memorandum of Agreement (MOA) to set forth the terms of their partnership.
The IPRA prohibits mining on the community's sacred grounds or other areas reserved by them for special purposes or as specifically identified in their Ancestral Domain Sustainable Development and Protection Plan (ADSDPP). 90 Where it is not prohibited, the indigenous community's FPIC is a pre-condition for the grant or renewal of any government concession, and prior to a relocation proposed as an exceptional measure. 91 Indigenous communities have the right to stop or suspend any project that has not undertaken the consultations required in complying with FPIC processes. 92 If the community does not give its consent, a Resolution of Non-Consent shall be issued. If the community consents, a Resolution of Consent and MOA will be prepared that sets forth the parties' terms of engagement. The MOA should be in the language of the community and translated into English or Filipino. Under IPRA regulations, the NCIP provincial Legal Officer is responsible for drafting the MOA, which shall be read aloud at a community assembly for affirmation. Revisions will be made by the FPIC Team based on the assembly's instructions. The MOA should be signed within the ancestral domain by authorized representatives of the parties at that assembly.
NCIP Administrative Order No. 3 of 2012 provides that the MOA should include the following minimum requirements:
• Term of the agreement;
• Responsibilities of the parties;
• Detailed benefit-sharing provisions, including the legally required royalty payment to the community of not less than 1% of gross output;
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• Mitigation and resettlement plans;
• Detailed use of all funds to be received by the community;
• Monitoring of MOA implementation;
• Provisions in case of merger, reorganization, transfer of rights, acquisition by another entity, or joint venture; and
• Redress mechanisms, remedies, and penalties for non-compliance or violations.
Royalties may be released through a Trustee Bank or directly to the account of a private, non-profit, voluntary indigenous peoples' organization authorized by the community and accredited by the NCIP. Fund disbursement requires the concurrence of the appropriate NCIP Commissioner and the NCIP Chair. These funds shall be managed and used in accordance with the Community Royalty Development Plan formulated by the community, taking into account their ADSDPP. The Community Royalty Development Plan requires confirmation by the NCIP Commission en banc, and must include allocations for livelihood and social development projects, education and training, capitalization for cooperative development, credit facilities, payments for professional services, and emergency concerns.
Mining and Non-Indigenous Communities
Under the Mining Act, companies must allocate 1.5% of their operating costs for Social Development Management Programs (SDMP), or for Community Development Programs in cases of exploration. Seventy-five percent of this shall be for the development of host and neighboring communities, 10% for the development of mining technology and geosciences, and 15% for information, education, and communication programs.
To develop the SDMP, the companies shall carry out a Social Impact Assessment and Participatory Rapid Appraisal to identify project impacts and evaluate community needs. Following this assessment, an SDMP is prepared in consultation with host and neighboring communities and other stakeholders. This is submitted to the MGB Regional Office for approval every five years.
The company is required to enter into a MOA with the host and neighboring communities within 30 days of the approval of the SDMP. The communities shall be represented by the appropriate barangays or municipalities. Activities for the development of host and neighboring communities include enterprise development, infrastructure development and support services, educational programs, and health services. These social expenditures may not be included in or charged against royalty payments for indigenous communities. Unspent amounts are carried forward to the following year.
The company's Community Relations Officer oversees implementation of the SDMP. The Community Relations Officer and authorized community representatives are responsible for regularly monitoring implementation of the SDMP. Failure by the company to implement its SDMP may be penalized by a fine of 5,000 pesos (about $114) for the first offense, and its mining and milling operations may be suspended for a subsequent offense.
IMPLEMENTATION ISSUES IN FPIC PROCESSES AND MOA NEGOTIATIONS
The NCIP acknowledges the challenges in implementing FPIC processes, for example, in determining whether a community is genuinely informed and whether consensus has been achieved. 94 Unanimity is rare, and the extent to which dissent represents a flawed process is often difficult to assess. Some CSOs have observed that information disseminated to communities typically consists of materials provided by companies, which can result in one-sided decision making. 95 What FPIC means in practice and whether it necessarily results in a MOA are fundamental issues. "When the FPIC process is facilitated by the government, communities often believe that the project is a done deal and that they are left with no other option but to enter into a MOA for the project. The FPIC process should be understood as one where indigenous communities can exercise their right to say 'no;' it is not simply a long tedious process with a pre-determined result in favor of a project." 96 In the case of non-indigenous communities, FPIC is not required. Decision-making in these cases is dominated by the LGU, making the concept of social acceptability nebulous. 97 The report of the Philippine Extractive Industries Transparency Initiative reviewed SDMP information gathered for 2012 and found that these expenditures amounted to one billion pesos (roughly $23 million), with some companies working through foundations while others funded projects identified by LGUs. 98 MOAs with communities were not subjected to detailed monitoring or evaluation, however, and there has been no systematic assessment of the link between these social expenditures and positive impacts asserted.
The same holds true for FPIC processes and MOAs with indigenous communities. As of December 31, 2010, 309 compliance certificates had been issued by the NCIP for projects in which FPIC processes had been completed and consent obtained from communities. Over half of these were for exploration and mining projects. Of the 39 operating metallic mines in the country, 28 were within ancestral areas.
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A 2013 study of 34 randomly selected cases involving 20 indigenous groups documented irregularities in FPIC processes. 100 These included a lack of information and properly translated documents being provided to communities, exclusion of perceived dissenters, questionable selection of leaders, uncertainty in defining consensus, lack of qualified community representatives, and a lack of understanding of the contents of the MOA. Almost a quarter of these cases reported the absence of free consent, in certain instances citing manipulation, fraud, and coercion. In more than two-thirds of these cases, issues regarding non-compliance with the MOA were reported, centering mainly on the disbursement of financial benefits and determination of recipients.
The 2014 Philippine Extractive Industries Transparency Initiative Report found that neither royalties received by indigenous communities nor SDMPs submitted by companies are being monitored by the NCIP and the MGB. The report also reviewed 33 MOAs and found that most were in English and were not available in the languages of the communities. The MOAs varied greatly in length and presumably in complexity, although some degree of variance may be explained by the fact that these were executed prior to implementation of the more detailed FPIC guidelines issued by the NCIP in 2012. Common benefits included educational scholarships, medical missions, school buildings, livelihood projects, financial assistance, vehicles, and office equipment. A number of MOAs provided modest monthly honoraria (about $100, for example) for tribal leaders or one sack of rice monthly to tribal chieftains.
The royalty rate was consistently set at the minimum 1% of gross output for all but one MOA, which set it at 2%, less allowable deductions. Other MOAs characterized payments made during exploration as advances on future royalty payments. Provisions thus appear to lack consistency and specificity in the calculation of the royalty and in the mechanisms used to verify the accuracy of these calculations.
The lack of specificity needed to effectively operationalize provisions is likewise reflected in other provisions. General clauses that commit a proponent to undertake resettlement or construction of dwellings are inadequate in the absence of clear standards and safeguards. Employment-related provisions that base hiring commitments on available skills in the community are likewise inadequate unless they are tied to specific training opportunities.
A number of MOAs reviewed include provisions that allocate payments to the NCIP, for example, for administrative expenses or for socioeconomic projects in a particular region. In at least one instance, that amount was 2 million pesos ($45,000) annually. In another case, the MOA stated that fines for violations should be deposited in a joint account of the community and the NCIP. While these amounts were not taken from or credited against royalty payments to the communities, the inclusion of such provisions raises conflicts of interest for the agency.
Given the insufficiency of monitoring, stakeholders have emphasized the need to comprehensively study the substantive content and enforcement of existing MOAs. 101 The recommendations offered by existing studies on FPIC implementation in the Philippines focus principally on strengthening the capacity of the NCIP and expanding its financial resources. The imbalance is striking: in early 2015, the NCIP was reportedly staffed by 1,500 personnel throughout the country but had 1,200 pending applications for FPIC processes, 450 of which involved mining projects. 102 The agency issued more detailed FPIC Guidelines in 2012 which, among others, broadened the project impact area to include all indigenous persons in an Ancestral Domain, all of whom should be involved in the consent process.
103 A Community Royalty Development Plan between a company and community was also required. Infighting among community members has been observed at times, however, over the use or management of royalties. 104 Other implementation aspects remain questionable, such as the short timelines provided for FPIC processes that run counter to the goals of informed and deliberative decision-making.
Even with more detailed regulations, effective implementation remains the principal challenge. While continuing support for the NCIP's capacity needs is warranted, "it is also critical to support communities in negotiations, sustain meaningful engagement among all stakeholders, and develop agreements that genuinely reflect their sentiments."
105 There do not, however, appear to be sustained strategic approaches to strengthen organizational development within and among communities, and to support their capacity to engage with the NCIP and negotiate MOAs with companies.
THE CASE FOR SOCIAL IMPACT INVESTMENTS
Various laws and regulations govern the Philippine mining sector and address economic, environmental, and social issues. Democratic institutions are likewise established, despite concerns regarding capacity, efficiency, and transparency. The MGB and NCIP have been implementing the Mining Act and IPRA, respectively, for close to two decades. The mining sector increasingly recognizes the importance of sustainability issues, and is active in multi-stakeholder initiatives such as the EITI. CSOs and academic institutions are similarly engaged, advocating various reforms and representing a broad spectrum of positions that contribute to public debate on the socioeconomic and environmental issues related to mining.
The Mining Act and the IPRA contain a number of socioeconomic and environmental safeguards consistent with sustainable development principles, including the EIA and SDMP requirements for mining projects. The effectiveness of these safeguards is hampered, however, by legal and enforcement challenges:
•
The Mining Act and the IPRA represent distinct, though parallel, systems of resource ownership. While these might be conceptually compatible, the application of both systems in a specific area has contributed to insecurity of title, disputes over mining rights and priority rights, and even to violent conflicts over land and resources.
• Customary rights over ancestral domains and lands that have not yet been delineated or covered by a Certificate of Ancestral Domain Title or Certificate of Ancestral Land Title are often even more unclear, rendering these particularly vulnerable to elite capture and usurpation.
• A dilemma arises when a community has not yet had the opportunity to exercise their right to self-determination, as articulated, for example, through their ADSDPP; the community would be pressured to evaluate a particular project without the benefit of considering broader goals and other development options.
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• Detailed information on community benefits and benefit allocation is often limited. Indigenous communities encounter difficulties with mining and other resource-based projects, particularly in obtaining maximum benefits from these investments when they do not even have access to information on project revenues. 107 Moreover, the sharing of mine revenues between national and local governments is often unclear.
• Additionally, there is limited knowledge and understanding among communities around mining operations. This adversely impacts their capacity to assert their rights and interests, negotiate equitable agreements on terms that maximize community benefits, monitor compliance with agreed-upon responsibilities, and sustainably manage mine revenues.
• MOAs involving mining operations and communities are neither publicly available nor readily accessible. For a variety of reasons, including confidentiality and liability, the NCIP, companies, and communities generally appear reluctant to publicize these. FPIC processes and MOAs thus have not been subjected to regular and rigorous monitoring and analysis.
• Different institutions, agencies, and local government units are involved in each mining project. While their mandates are provided by separate laws, there is a considerable degree of jurisdictional overlap. Conflicting or inconsistent mandates from different government institutions contribute to uncertainty for both communities and investors.
• There is limited mining-related expertise within the NCIP; the lack of financial, legal, and technical capacity on mining operations and the negotiation of community agreements constrains the institution's ability to provide sustained support for indigenous communities.
Community consultation in Tampakan, South Cotabato
The effectiveness of socioeconomic and environmental safeguards provided in the country's legal framework for mining is significantly hampered by the aforementioned legal and regulatory challenges, information gaps, and capacity constraints. Moreover, a considerable degree of legal uncertainty hangs over the Philippine mining sector. A moratorium on new mineral agreements has been imposed while revisions to their revenue structure are under consideration following EO 79, and a Supreme Court challenge to the Mining Act is pending. Critical issues, such as the vulnerability of undocumented customary rights or the lack of clarity between ownership regimes, will persist. Addressing these challenges through legal reforms, institutional strengthening, and capacity-building will require political will, financial resources, and strategic programs sustained over time.
In the context of legal, regulatory, and information gaps as well as institutional capacity constraints, community agreements or MOAs can potentially address these uncertainties to protect the community's interests as well as those of other stakeholders. This would be possible if a MOA is vigorously negotiated by subject-matter expert advocates for or within the community, and if it clarifies ownership and mining rights while adhering to international standards and best practices on, among others , revenue allocation, compensation and benefits, compliance monitoring, and trust fund management.
FPIC is the vehicle through which indigenous peoples can enforce their right to the equitable and fair sharing of benefits from their natural resources, captured in a Memorandum of Agreement that is mutually agreed upon with the investor.
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Companies themselves retain legal experts and other financial and technical advisers to negotiate the agreements required for a project. The expenses for such legal representation and expert advice are project costs that companies normally factor into their balance sheets. Communities, on the other hand, are not similarly situated. They typically have little to no access to credit, nor do they have the independent financial means to retain the advice of legal or other experts.
The company may be open to covering the expenses for a community's legal representation, given that these are clearly a cost of the project as well. Direct funding provided by a company for the legal advocate of the party with whom it is negotiating raises potential conflicts of interest, however, and may taint the credibility of the process and independence of the representation.
Government institutions such as the NCIP may take on this role, although its regulations assign their legal officer to draft the terms agreed to by the community and not to represent the community in negotiations nor to advocate for its interests. Moreover, the agency understandably lacks the human resources and capacity to negotiate and monitor complex mining-related contracts. Ad hoc grants may be available to fund a community's negotiating process, as may voluntary services by legal aid groups. These forms of assistance are typically more available to governments, and where these may be extended directly to a community, the funding and legal services required over time to address the complexities and areas of expertise needed for comprehensive negotiations will be immensely challenging.
It is thus imperative for communities to have access to new and additional sources of financial and technical assistance -independent of governments, companies, philanthropic organizations, or volunteer legal aid groups -through which they can strengthen their capacity to undertake consultative and consent processes, gain genuine consensus, competently negotiate community agreements, and sustainably manage mine revenues.
Tribal chieftains, community representatives, and RTC Impact Fund representatives in General Santos City
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V. CONCLUDING REMARKS
The expansion of mineral exploration and production in developing countries is a trend that shows no signs of abating, despite cyclical commodity prices or challenging socioeconomic and political conditions in many regions of the world. The demand for and consumption of metals underlie practically every facet of modern life.
The Rio+20 World Conference on Sustainable Development, 'The Future We Want," notes that mining offers the opportunity to catalyze broad-based economic development, reduce poverty, and assist countries in meeting development goals when managed effectively and properly. 109 Rather than serving as an engine for sustainable growth, however, the overlap of large-scale mining and communities in remote rural areas can turn into a collision of economic and cultural interests, characterized by environmental damage, corruption, work stoppages, lost livelihoods, social conflict, and even violence. Mining is inherently technical and complex, often involving a large footprint that may be incompatible with other land uses. Communities need access to comprehensive and objective information about the advantages and disadvantages of each project.
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The areas inhabited by the Balatoc indigenous communities in northern Philippines and the B'laan indigenous communities in the southern island of Mindanao have abundant mineral resources long sought by several companies. There are and will likely always be division on whether mining should proceed there. One perspective was expressed by an elderly Balatoc member: "I have grown old hearing about all the mineral wealth under the land where we live, and I am tired of being poor."
The challenge remains, however, of determining whether and how mining can be a viable and sustainable option for him and his community given that local and indigenous communities have been or might be excluded from large-scale investment and development decisions.
International principles and national legal frameworks in democratic societies recognize fundamental human rights, the right of public participation, and the right of people to be consulted in decisions that will affect them. In operationalizing these principles, this paper submits that consultation requirements, consent processes, and community agreements can help communities assert their rights to the equitable sharing of benefits from natural resource wealth.
Capacity-building for communities will be necessary in order for agreements to be effective and sustainable, however, and there do not appear to be strategic approaches through which communities can gain a better understanding of the mining sector and strengthen their capacities to engage in consultative processes, negotiate agreements, and monitor and manage mine revenues.
Finding appropriate ways to provide communities with access and financing to obtain independent expert advisers in the negotiation of community agreements remains a key challenge, one that this paper proposes to address by considering social impact investments. "The purpose is empowerment, where the community ultimately makes the choice. It is important to have the resources to get to where you want to be, noting that "even mining companies need to hire lawyers and othe r experts to help them with negotiations."
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Impact investments through loans or other financing vehicles could assist communities with building capacity and retaining competent and credible legal and other representatives to negotiate on a knowledgeable, professional, and equal basis with mining companies or governments. Such investments would aim to help project managers mitigate adverse impacts while empowering communities to assert their rights, negotiate in furtherance of their interests, strengthen capacity to monitor projects and manage mine revenue, and maximize project benefits over the long term.
The potential role of social impact investments and PRIs in the negotiation of community agreements is largely uncharted territory. Implementation carries a range of risks, including the reality that even if a community and company may initially agree on a mining project, it does not necessarily mean that the process will result in a negotiated agreement.
Even when a community agreement is successfully negotiated, other factors may delay or stop project implementation, thus impacting and possibly even foreclosing a financial return on investment. Given the importance of achieving social goals through strengthened community capacity, however, impact investments can be more tolerant of financial risks and pioneering efforts on challenging and complicated issues.
As an innovative approach to providing financing where none typically exists, social impact investments and PRIs present a unique opportunity to empower communities as decision-makers, support genuine self-determination, and enable them to create and conserve sustainable benefits for themselves and for future generations.
